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( Indigenous Peoples)

( stigmatized identity )°
(indigenous peoples’ rights)

6 ( the right of self-determination )
(land rights) Burger
( Governments ) (readily accede)
( full land rights) ( Burger, 1987, 267 Guibernau, 1999, 72)
7
(
19914)
( 19913)
1987
stigmatized feeling
( 198728)

(indigenous rights)
( 20082 200238 1)



(Inter-
American Commisson) ( U.N Human Rights Committee )

( communal stewardship)

(Anaya 1996 104-5 )
1993
1995-2004 ( Partnershipin
Action)
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° 2000
19999 10

( 20083)
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( Working Group on Indigenous Populations ) ( Specid
Rapporteur ) (Mrs. Erica-lrene A. Daes) ( Indigenous
peoples and their relationship to land )**
( The Doctrines of
Dispossession ) ( Self-determination of
Peoples)

Henry Reynolds

Reynolds
Reynolds

Reynolds 2001 7
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' Daes
(Sebmmi sBRieweownhi on of Discrimdpnda8 i on and Protection
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(mechani sms)
(Daes 1996 , 1)
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Rights
15 ( Freeden 1998

1-10) ( )
( Freedon 1998 4-5 )
( Normative Political Theory ) 16
17
( Freeden, 1998, 10-11 )
( Indigenous Peoples land right)
? ( Ownership )*®
o (Secesson)  %°
1 (Secession)
(Freedoenas )
I'saiah Berlin
(Marsh &1919@Rel
h (199B163~192 (1)
(2)
Wi | | Kymlicka
L ( ) 2.
( Polyethm®ic rights )
( 19981011 )
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( Political borders)
1 (good) 2 (rightful )
3 4
(rightful secession)

(Beran, 1998, 32)
( political self-determination of democratic theory )

( nations) ( voluntary ) (self-defined)
( territorid groups)

1-1 (territorial claim)
( Steiner , 1998, 65)
(nation)
(imagined )
1-2
( previous legitimate title- holders ) (volunterily
transferred ) ( staking claims to land )
(Steiner , 1998, 65)
1-3
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(Plato)
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(Rawls)
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( The Conventiondigts)
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(Mechanisms for negotiation)
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1991 3-6)
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(homeland)

(ownership)

(Morgan, 2000, 9-12)

(Morgan, 2000, 553-5)
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(Rva@aol , 98)
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( Lewis Henry Morgan)



(Morgan , 2000, 555-7 )*°

( 1991 189-90)

(Rvan, 1991, 88)

(Rvan, 1991, 91-2 )3
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**Mor gan
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( Rousseau , 1986, 111)

( 1986 17-8 para.26)
( 1986 21 para.33)
( Thomas
Spence)
( 1968 110)



( 1968 120-1)%

(
)
34
(
1968 121)
( 1968 124 )
35
( 1968 120-5)
36
( Rousseaud), 1986 , 97
(Rousseau9) 1986 , 108
( 196821)
58 ( 199198)
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( 1999 100)
( working definition ) 1974
( World Council of Indigenous Peoples) ( Guibernau , 1999 , 68)
( the Fourth world )**

( 2000
70)

1982 ( Working Group on Indigenous Populations )
( Indigenous Populations)
(settlement )
( non-dominant )
( exigting descendants )

( )

( segments) ( nationa )
( predominant ) ( Burger , 1987, 7 ; Guibernau , 1999, 68)
1986 (José R. Marti nez Cobo ) 38
( working definition) ( communities)
( peoples) (nations) ( pre-invadon)

Geor ge Mdinahedel 1Padgl uns

( 200009 20085)

%8 (The Study ofDther Amabhmesinodfndi ge
Peopl)es
(Sebmmi ssion on Prevention of Discrimination and Pr
1946 (ECOSOC()resolution) 9 1999
7 ( Selom ssion on the Promotion and Pr
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( pre-colonid ) (territories) (historical
continuity )*°

( ancestral territories) ( ethnic identity )

1989 169 “0(International Labour Organization Convention
No. 169 concerning Indigenous and Triba Peoplesin Independent Countries)

1. (tribal peoples)
( national community )

2. ( peoples) ('indigenous)
3. ( seif-identification )
41
4. ( peoples)
42
5.
6. (UNDP The United Nations Development Programme)
UNDP
%9 (extended 6 1.
(occupation) 2. (first occupants)
(common &@ncestry) 4 . 5. (residence)

6 .

4o 76 198% 27

42
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Harold Q@O®&ch *° (indigenous)

(origind
inhabitants ) (technicaly primitive) ( peoples) “
( Tibetans )
( Mongolians) (‘tribal peoples) (Ainu)
( Taiwanese)*® ( Okinawans )
( decolonization ) (‘anthropologist )
( Riggs , 199¢
1.
2. 3.
4. ( ) ( ) ( Riggs ,
1998 , 2 )
46
( boundaries)
o (nationalism
in external dependency )
(exclaves ) ( Riggs , 1998 , 1 )
( underdeveloped )
( geographica )

(ethnicnationdism) 2 0

43 1
2. (indigenousness)

44

(plrieterate)( meeal)

Brian Goehring (Mongol i a)

90 % (Goehring , 1993

e (Al geri(a)lndi @)l ndonesi(@)Nigeria) Senegal)
( Philippines)
o (Riggs , 1998
( Samu ePl. Hun)tington
( 1914986 2 )
(Hunt i,nglt9e®n4 , 16
(Huntingtu®s®4 , 44
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(exclaves ) (enclaves
(‘enclosing of cultural pockets )

( Northern) ifhdigenous peoples ) ( Southern )
( ethnic nations) (tribal )
( Riggs , 1998 , 1 )
(tradition-based )
( peoples) ( colonization )
( politically autonomous) ( ) ( decolonization)

(Wilmer, 1993, 97 ; Guibernau , 1999 , 68 )

(' nation))
1945 ( San Francisco)
( United Nations Conference on International Organization)
( peoples)
( self-government ) ('secession)
( trusteeship system ) 49
(Heintze 1998 8)
( ) ( the right of peoples to self-determination )
3,500
( disintegration ) (redlistic) (desirable)
() (therights of
‘8 (nation)
(peoples ; ethorctgesdyps ; ethnic min

49 (1) .
(2).
(3).

( 19980)
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Group) (redlization)
(divergfication)
( waning of the sovereign State )
(Heintze 1998 10)

( semantic)
(strictures)
( quantitative ) (qualitative)
( conceptualize) 50
(terms) ( preexisting peoples)
( place-specific) (Indians) ( Eskimo)
( Aborigines) (Indio) (Adivasis) ( Orang Adli )
(Junglis) ( culture-specific) (Aryaninorigin)
( Native Peoples)®!

( Autochthonous Peoples) ( Tribal Minorities) (National
Minorities) (First
Nations) ( Native Nations) ( Founding Nations)

( Goehring, 1993, 4)
( Columbus) ( New World) ( Natives)
(Indians)
( indigenous)
( indigenows )
(truly)
( Maybury-Lewis, 1997, 7)
52
o0 19910vide Mercredi
(Assembly of First Natio
( )
( )
see
pp.-129.
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(ambiguity) ( indigenous
peoples) ( Maybury-Lewis, 1997, 7)
( )

(first)
( rights of prior occupancy ) ( Maybuy-Lewis, 1997 ,7)

( Maybury-Lewis, 1997 , 7-8)
( Aborigenes) ( Maoris) ( indigenous)
( Maybury-Lewis, 1997, 8)

( )
( time immemoria )
('subordinated ) ( marginalized)
(outsiders) (inferiors)

(jurisdiction)
( Maybury-Lewis , 1997 , 8 §*

(localized )
54

( stigma)
( Maybury-Lewis, 1997, 9-10)

°3 (i solated()marginal)

54

(mi xed bl ood)
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250,000,000

12,000
------------------ ( Berber) ( Busman)
------------------ (Lapp
peoples) ( Basgue peoples)
( Cdltic Peoples) ( 1999 100-1)
3150
100 175 1300
1600 ( Greenland ) 58000
(Inuit)>® ( Sami )*°
( Norway ) ( Sweden) (Finland) (Russa)
58000 ( Former Soviet Union) 28000
500 (Arabia) ( Near East) 9100
( national minority ) 6000
( Indonesia) 2000 ( Philippines) 650 (Ainu)
> 7500 25
30
(San) ( Bushmen)
(Kaahari Desart) (Efe) ( Pygmies) ( Zaire)
[turi ( Sahara) ( nomads)
1400 5% ( Maybury-Lewis, 1997,
10-1)
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(Mrs. Erica-lrene A. Daes)

( Failure of Statesto acknowledge indigenousrightsto landsterritoriesand
resour ces)

( Failure of Statesto recognize the existence of indigenous use,occupancy and
ownership)

( time immemorid )
( public orgovernment
lands)
(disposes of)

( municipal governments)
(Daes, 2001, 12-3; para35)
(traditiond, indigenous lands )
(Bdize) 17 (17 logging

concessons) (Mayapeople)

San Bushmen

( South Africa) San
( Sami of Norway )

( Finnmark )
( State-owned ) 2 ( military training
fields ) ( West Papua New Guinea )
( Government of Indonesia) ( transmigration and settlement )
( widespread
dislocation ) ( Philippines) 62%

( the indigenous peoples of the Philippines are squetters on their own lands )
( Indonesia) ( Thailand ) (India)
( Nicaragua)
( Marti nez Cobo )

(Daes, 2001, 13 ; para.36)
31



(Failure of Statesto accord appropriate legal status, appropriatejuridical
capacity and other legal rights)

(' exclusive use and occupancy)
( sufferance of the Government ) (Daes, 2001, 13;
para.37)
( aboriginal title)
( Supreme Court of Canada) 1997 (11
December 1997) ( Delgamuukw v. The Queen)
1982

(' sui generis)
(feedmple
title)

( Fair compensation )
(Daes, 2001, 14 ; para.39)

()

( Discriminatory laws and policies affecting indigenous peoplesin relation to
their lands)

( pogitive law )
(jurisprudence)

(Daes, 2001, 14 ; para.4l)

1.
( Lawsregarding the extinguishment of indigenous peoples land and
resourcerights)

(‘extinguishments)
(outright taking ) ( expropriation )

(Daes, 2001, 14-5; para42)
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( involuntary extinguishments )
(Daes, 2001, 15; para.43)

( Tee-Hit-Ton Indians v. United States )
( confiscate)

(Indian title)
(civilization)

(legal liability )
(savagetribes)
1888
1982 ( Constitution Act of 1982, section 35 (1) )
(infringement )
1997 (11 December 1997)
( Delgamuukw v. The Queen) ( Chief Judtice Lamer of
the Supreme Court ) ( )

( British Columbia)
( endanger ed species)
% (Daes, 2001, 14-6 ; para42-7)

2. ( Plenary power doctrine)

( discriminatory legal doctrine)
(‘unlimited power )
( plenary power doctrine)
(Daes, 2001, 17 ; para.48)

3. ( Treaty abrogation and land rights)

( cessons of indigenousland )

58

deci sion, 11 December 1997
3

(Del gamuukw v. The Queen'ss pariaagroamph ulnpu bd fi sthreed C



(Daes, 2001, 17 ; para.49)
() (Failure to demar cate)

(Nicaragua and Belize)
( Inter-American Court of Human Rights)

( Mayagnaindigenous community of Awas Tingni )

1998 2000 (dismissed)
Awas Tingni
65,000
( American Convention on Human Rights) 21
( Internationd

Covenant on Civil and Palitical Rights) 27

Awas Tingni
( Daes, 2001, 17-8 ; para.50-4)

()

( Failure of Statesto enforce or implement laws protecting indigenous lands)

( Yanomami Indians)

1998 ( Raposa/Serrado Sul area)
(Macuxi  Wepixana Ingariko and Taurepang Indian peoples)

( political intimidation )

(Daes, 2001, 18-9; para55)



()

( Problemsin regard to land claims and return of lands)

( self-sufficiency )

(Nepdl )

( Daes, 2001 ,19- 21 ; para.56-65)

()

( Expropriation of indigenous lands for national interests, including
development )

( Thelegacy of colonialism)

( province of Sarawak )
(idand of Borneo ) 15
( Native Customary Rights Land )
(' national interest )

(nations)
(peoples or individuas)
( State-based )
( permanent sovereignty over natural resource)
(freely utilize and exploit)
( Daes, 2001, 21-3; para.66-9)

() ( Removal and relocation )

(removing )

( postponement )

(Daes, 2001, 23;
para.70-2)



(

)

( Other government programmes and policies adver sely affecting indigenous
peoples relationship to their lands, territories and resour ces)

1 (Allotment of land to individuals)

1970-80
( Mapuche peoplesin Chile)

2 ( Settlement programmes)

3 ( State assumption of trust title)

59

(' second-class)

4 (Loan programmes)

( Management of sacred and cultural sites by Governments)

( Daes

246 pBar)a. 7 3

( Failure to protect the integrity

((integrity of the environment )

59
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( environmental degradation ) €0

( global environmental problems)
( nationa development initiatives)

(follow )
(transcend )
( Mohawk Nation) ( Passamaguoddy Nation )
( Tohono O’ odham)
(direct
adverse impacts ) (‘jurisdiction or authority )

( Arctic National Wildlife Refuge in Alaska )
( caribou and its

habitat )
( The integrity of thiswildlife resource)
( environmental impact assessments )
( transboundary pollution )
( dumping of hazardous or toxic waste) ( ocean
dumping ) ( ozone layer depletion ) (' militarization)

( diminishing supplies of fresh water )

( Daes, 2001,
25-6 ; para79-82)

(Land and resour ce use and management, and inter nal self-determination
regarding indigenous lands, territoriesand resources)

( internd
self-determination ) ( control over
and decison-making )

60
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( Daes, 2001, 26 ; para.83-4)

( 2001 82)

(aboriginal title)
( British Commonwedth ) (exdusve
use and occupancy of land from time immemorial )
( Sovereign )

(illegitimate assumption of State power )
62

(Daes, 2001, 13-4 ; para.38)

( )
( )
o (Genocide) (bysical extermination)
(ethnoci de) (destruction)
(May-hbewys , 1997 , 9)

62



63

( Allen Buchanan)

64

( Buchanan , 1998 , 227-57)

63

64

(Harry Beran)
(Beran, 1998, 32-60)



( people) (territory ) ( government ) (sovereignty)

( political system)

( David Easton)

( 1998 58-9)

1998 59-65)

( )65

°® James Anaya



(dispossession)
( expropriation )
( colonization )

( economic agendas of States) (Daes, 2001, 10 ; para.23)

Los Indios
66
( 1999 24-5)
(‘rightful )
(‘authority ) (divinereason)
(natura law )
( New World) (Indians)

(Daes, 2001, 10; para.24 )
(doctrines of conquest and discovery )
(early naturalists)

(laws of war ) ( Indian nations
and peoples) ( strangers to the
truereligion )®’

( 200D2)
(Turkey) (turkey)
( 19934)
o7 (Christian)

(infidels)pagans)
41



(just cause)
( Daes, 2001, 10;

para.25)
(‘blocks)
(law of nations) (Daes, 2001, 10;
para.26 )%
( The doctrines of dispossession ) (terra
nullius) (discovery)
(legally unoccupied) (effective occupation )
( doctrine of
discovery ) (inchoate title )
69 (freetitle)
1933
( Eastern Greenland ) ( Permanent Court of Internationa
Jugtice) 1975 (Internationa
Court of Justice) ( Western Sahara)

( erroneoudly and invalidly ) (Daes, 2001, 11-2 ; para.31)

(rationdization )
( military domination )

(Vine Deloria,
J.)

(natives)

( )

(rightstolivein certain areas)
(Daes, 2001, 11 ; para29)

(indigenous nati(®maesand 2@éddpl,ed)l ; para.28)

68

(Daes ,-1 2,00fdar,a.1207)

°° (@aboriginal title

42



(Tuly 2001 95)

71

70

(Tully 2001 93)

(Tully 2001 94-5)

70

71

72

73

(Tully

2001

92)

72
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(Tully 2001 95)
Tully

(Tully 2001 96-7)

Tully

(Reynolds 2001 55)

(Reynolds 2001 55)

(Reynolds 2001

55)



(Tuly 2001 165)

74

Tully
75

(Tuly 2001 155-73)

( post-modern tribaism ) 5000 200

( Reynolds 2001 209)

74

Tul ly ( )

75

(Tul2100160)



(red estate)

( Steiner , 1998, 66 )

Reynolds

( Torres Strait )

(Reynolds 2001 213-4)



( Jost R. Marti nez Cobo )
(volumeV of the Study of the Problem of Discrimination Againgt Indig-
enous Peoples)

( possession)
(Mother Earth)
( deep-sested ) ( commodity )
( material element)  ( Daes, 2001, 8 ; para.16)
( thedraft United Nations declaration on

the rights of indigenous peoples) 25
( coastd sess)
( Daes,2001,8;paal8 ) ( Inter-American
Commisson on Human Rights) ( American Declaration on
the Rights of Indigenous Peoples) ( Permanent Council of

the Organization of American States)

(collective systems)

(Daes, 2001, 8-9; para.19)

(cultura differences and values)

(living things) (Nepd )
(Limbu) (Kipat) (land tenure system)
( the one not separable
from the other ) (tribe)
( Professor Robert A. Williams) (Working
Group on Indigenous Populations) (‘territoria rights)
(traditional

47



territories) (Daes, 2001, 7 ; paral3)
( Professor James Sakej Herderson )
(vison) ( ecological space)
(consciousness) (fungible resource)...
( sacred space) ( different realms)...
(identity, personaity and humanity )

76

(Inuit) (intricate knowledge )
(Daes, 2001, 7; parald)

A WO DN P

(Daes,
2001, 9; para.20)

(Daes,
2001, 9; para.2l)

(  Universd Dedaration of Humaen Rights )
( International Covenants on Human Rights )
(the principles of equality ) ( sdf-determination)
( United Nations declaration on the
rights of indigenous peoples) (indigenous peoples)
(al peoples)
169 (International Labour Organization Convention
No. 169 concerning Indigenous and Triba Peoplesin Independent Countries)
(Daes, 2001, 6-7 ; parall)

76



(indigenous peoples rights)
( self-determination )
(aprinciple of highest order )
(Anaya 1996 75)
(peoples)
( collective) (group) (Anaya 1996 77)
(jurisprudence)
(original rights)

( doctrine)
(Anaya 1996
105)
(culturd integrity )
169 ( ILO Convention No. 169)
(peoples) 77
(indigenous territories)
78
( Autonomy )
( sdf-government )”®
( Statutes) (‘authority )
( Constitutional autonomy ) ( statehood )
(‘territory )
( Heintze
1998 7)
13 1
"o (sgb¥ernment) (autonomy)

(Hei 19988)
49



(well-defined )

( philosophy ) ( power )
(rational will ) ( natural sciences)
( organic independence ) Lapidoth
a). b). (independence) (synonym)
C). (decentralization) d).
( exclusive powers)
(national) (internal

self-government )
(Heintze 1998 7)

( ) (theright of peoplesto sdlf-determination )
3,500
(disintegration)
(redligtic) (desirable)
( ) ( the rights of Group )
(realization)
(diversficaion)
( waning of the sovereign State)
C ) (identity )
( minority )
((peoples)
( Territorial autonomy )
(Heintze 1998 10)
( majority )
80 Gaza  Jericho
( Palestinians)
( remoteness)
(local population )
( colonialization ) ( indigenous peoples)
80 (flexibility)

50



( cultural

plurdiam) (Hentze 1998 10)
( number )
( minority rights)
( Human Rights Committee) (case-law)
( Covenant on Civil and Political Rights) ( Optional Protocol) 8
82
169
8 (interna ) ( external )
(needs)
( mgority rule) (Alfredsson, 1998, 125)

( group identity )

(outnumbered )

( Alfredsson, 1998, 125)
84

( decolonization )

81

(Optional
Protocol to theohnCewnbhtab@&@PBLfovecnaht Rights

(peopl es)

(majority *Ta9%®3) (Heintze

83 (sovereignty)

(Hei 1988)

84

(emerging t(rHieda di)d 2 8
18%)
51



(@ambiguous) ( nationdl

unity ) (‘territoria integrity )
( State
preservation ) (Alfredsson, 1998, 126)
1 (Territorial Autonomy )
(local ) (regional )
( geographicaly well-defined territory )
(majority )
(Heintze 1998 18-9)
2 ( Non-Territorial Autonomy )
85
2-1 (cultural Autonomy )
(isolation)
(dienation) (' segregation)
(jeopardize)
( Estonian) 1925 ( Cultural Autonomy Law )
(Sami) 1995
( Finnish Form of Government ( Condtitution ) Act)
(Heinize 1998 22-3)
2-2 (Per sonal Autonomy)
( public corporation ) (lega
person )

85

52



2-3 (Functional Autonomy)
(Heintze 1998 22-4)

( Heintze 1998

28-32)
Daes
1 (Judicial mechanisms)
1933 ( Eastern Greenland ) 1975
(Internationa Court of Justice) (Western
Sahara) (‘erroneoudly and invalidly )

( The Marshdl decisons of the United States Supreme Court )

86
( quas-judicia )
( Waitangi Tribunal ) (Maori )

(Daes, 2001, 27-8 ; para.88-93)

2 (Mechanismsfor negotiation)
1973 12
2000 ( The Nisga a Agreement )%’ 13
2000

50

88 ( Yukon First Nations)

86

(Ni sgaFirst Nation a2@O0®riti sh
11

88

Brtish Columbia Liberal Party
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(Land settlements)

(‘heritage resources and
national parks) ( parity of
member ship )

( confidence-building )

( Daes, 2001, 29-32 ;para.94-104)
( Congtitutional reform and legidation )

( constitutional amendments) ( specific
legidation) 1988
( Constitution of Brazil ) ( demarcation and protec-
tion)
( possession of communal lands or natural resources)
(reservation) ( Argen
tina) (Bolivia) (Ecuador) ( Guatemala)
( Honduras) (Mexico) (Nicaragua) (Panama)
(Paraguay) (Peru) (Venezuela)
( self-government ) (Belize)

2000 10 10
( Ten Points of Agreement with the Maya communities)

1982 ( Congtitution Act of 1982 )
(then-existing ) 1996
( Canadian Royd Commission on Aborigina Peoples)

8 %
(Daes , 2001 , 30 ; para.99)



1957 ( the Federal Constitution of 1957)
( The Constitution of the

Philippines) (rightsto
ancedtral lands .)
1998 ( Noumea Accord of 5 May 1998 )&°
( Kanak) (customary law )
(French Polynesia)
1999
( land-protection )
1994 ( condtitutiona reform laws of 1994 ) 4
600,000 1999 988,400
1978 ( The Greenland Home Rule Act of November
1978)
( Greenlandic Inuit land tenure systems)
(Daes, 2001, 32-36 ; para.105-113)
4 (Indigenous peoples initiatives)
( mapping projects)
( Toledo district ) ( Maya Indian people)
1998 (MayaAtlas. The Struggleto Preserve Mayaland in
Southern Belize)
(Alaska)
21 26

(Daes, 2001, 36 ; para.114-5)

5 ( Human rights standar ds and mechanisms)
( Rio Declaration ) ( the Convention on Biological
Diversity ) 169 (ILO Convention No. 169)

( the proposed Organization of American States American declar-

89 (New Caledonia Agreement,
55



ation on the rights of indigenous peoples) (the draft
United Nations declaration on the rights of indigenous peoples)

2001 (OASWorking
Group on the Proposed American Indigenous Rights Declaration )

(internal
self-deter mination ) (peoples) OAS
( Brundtland
Commission) ( Our Common Future)
( Daes,

2001, 37 ; para.116-7)



(economy ) -

( Industrial Capitalism)
( Economic Ties)
( Goehring , 1993, 1)

( contact) ( conflict) (crisis)
( Monoalith of Modernity )

( global village)
(presxisting) (paradigms)
( Goehring , 1993, 1)
(worldviews)

( Goehring,1993,1-2 ) %
(traditiond territories)

Y anomamo
( tribespeople) ( dash
and-burn) o ( Michael Jackson )
%2 ( Arctic Inuit ) ( seal hunting )
( bungaows )%
( redefinition ) ( Goehring , 1993, 1-2)
° Mi chael Jackson

93
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( Goehring , 1993, 2)

( peoples)>*
(resilience) ( Goehring, 1993, 2)
31
1 (capital) 1
2. (quantitative) 2. (qualitative)
3. 3.
4. 4.
5. (centralization) 5. (decentralization)
6. 6.
7. 7.
8. 8.
9. 9.
10. (leadership) 10. (direct)
1. 11
12, (dehumanization) 12,
13 13
14. 14.
15. 15.
16. 16
17. 17.
18. 18.
19. 19.
20. 20.
21. 21
22. 22.
23 (linear time) 23 (concentric time)
24 24
25 25
26 26, (external variable)
27 27
28. 28
29. 29.
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